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Issue 13 

    Most business owners are familiar with Business Interruption in-
surance, an insurance product that covers the losses that a busi-
ness incurs because its usual operations are impacted or even 
completely suspended for a period of time due to a loss occa-
sioned by fire or other risk  The object of the coverage is to pro-
vide some measure of cash flow continuity to the business so 
that it is able to survive the loss and resume operations when the 
damage has been repaired.  Most policies exclude consequen-
tial losses.  An example of a consequential loss might be the in-
ability to consummate a pending business loan because of a fire 
that causes the business to shut down for an indeterminate pe-
riod of time. 

 What happens, however, if the insurance company, un-
der circumstances that clearly constitute bad faith, first delays 
payments and, later, tenders only a portion of the lost income in clear contravention of 
the policy provisions?  Obviously, the insured business is put under tremendous financial 
strain.  The reason it secured the coverage in the first place was to insure a steady cash 
flow so as to be able to maintain operations, pay creditors, etc.  Does the business have 
a remedy? 

 The State's highest court, the Court of Appeals, recently had to consider whether 
or not an insured business, forced to close altogether because of delays and unjustified 
refusal on the part of the insurance carrier to pay under its policy, could seek not only 
direct breach of contract damages, (the money due it under the Policy) but the conse-
quential damages resulting from the total loss of its business, (future profits, loss of assets).  
The business owner claimed that, had the insurance company lived up to its obligations 
under the policy, he would have been able to survive the fire damage and resume his 
business.  Because it did not, he was forced to close.  The insurance company took the 
position that there was no obligation on its part to respond promptly or fully, and that 
even if there was and it breached that obligation, the policy quite clearly excluded con-
sequential damages.  So, it argued, the business owner could not collect damages result-
ing from the loss of his business.   

 The Court held that special or consequential damages may be recoverable in 
limited circumstances and that those circumstances were present in this case.  It held 
that the consequential damages here were the natural and probable result of the 
breach.  Therefore, it allowed the businesses action to go forward.  Ultimately, a jury will 
determine whether or not the business owner prevails.  Bi-Economy Market, Inc. v. Har-
leysville Ins. Co., 10 NY3rd 187, 856 NYS2d 505 (Feb. 19, 2008). 

        Continued on page 2 
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  On April 14, 2008, the IRS  issued Notice 2008-43 which provided guidance to 
practitioners concerning contingent fees. Specifically, the notice provides guidance 
clarifying when a practitioner may charge a contingent fee under the applicable section 
of circular 230 with services rendered in connection with any manner before the IRS.  The 
notice indicates that it is applicable to contingency fees arrangements entered into after 
March 26, 2008. Practitioners are attorneys, certified public accountants , enrolled agents 
enrolled actuaries and others who practice before the IRS.  Essentially, the regulation per-
mit a practitioner to charge a contingent fee for services rendered in connection with IRS 
examination of or challenge to an original tax return or an amended tax return or claim 
for refund for credit when the amended return or claim for return for credit was filed 
within 120 days of the taxpayer receiving written notice of the examination of or written 
challenge to the original return.  Contingent fees are also permitted for interest and  

penalty, reviews and for services rendered in connection with the judicial proceeding  
arising under the IRS code. 
  The following interim rules will be applied by IRS: a practitioner may charge 

contingent fee for services rendered in connection with the IRS examination of or challenge to (i.) an original tax 
return, or (ii.) an amended return or claim for refund or credit filed before the tax payer receives a written notice 
of exam of or written challenge to, the original tax return; or filed no later than 120 days after  receiving such writ-
ten notice or written challenge.  The 120 days is computed from the earlier of a written notice of the examina-
tion, if any, or a written challenge to the original return. 

  A practitioner may charge a contingency fee for services rendered in connection with a claim for credit 
or refund filed solely in connection with the determination of statutory interest or penalties assessed by the IRS. 
  A practitioner may charge a contingent fee for services rendered in connection to a claim under section 
7623 (payment of awards to certain persons who detect underpayment of tax) of the IRS code. 
  A practitioner may also charge a contingent fee for services rendered in connection with any judicial 
proceeding arising under the IRS code. 
  If you wish further information concerning the contingent fee arrangement and requirements applicable 
to this notice, please do not hesitate to contact our office. 

MAY A PRACTITIONER COLLECT CONTINGENCY FEE  

WITH IRS EXAMINATION? 

Steven L. Tarshis is a Senior 
Member of TCLM&M. 

Continued from Page 1  

 On the same day, the Court of Appeals was faced with a similar claim by a property owner who had pur-
chased builder's risk coverage.  A rainstorm extensively damaged the property that was undergoing renovation.  
The worksite was a commercial rental property, and because the carrier, according to the claims of the property 
owner, failed to properly investigate the loss and denied the claim, the owner lost substantial rents (consequential 
damages).   The owner claimed that, had the carrier properly investigated the loss and reasonably and promptly 
paid the claim, he would not have lost his tenants and would not have suffered the consequential damages result-
ing from the loss of the tenants.  Once again, the court held that under the circumstances of the case, and espe-
cially at the beginning stages of the case, such claims would not be dismissed, regardless of the policy's clear exclu-
sion of consequential damages. 

 To put it another way, if it is claimed that the insurance company acted in bad faith in managing the claim 
and, because of that, the insured suffered damages beyond the direct risk covered by the policy, the insured may 
be able to recover those further or consequential damages.  It is now much more difficult for the insurance carrier 
to secure a dismissal of its claims, at the outset, based on a consequential damage exclusion in the insurance con-
tract. 

 If you or your business are faced with business legal problems that demand answers, call TCLMM.  Our team 
of corporate, banking, commercial and litigation lawyers is ready to help. 
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Accident Investigation Response Team 

 Tarshis, Catania, Liberth, Mahon & Milligram, PLLC continues to update and refine our 
trucking and automobile accident investigation response to better assist our trucking industry and 
other commercial clients.  The trucking accident defense team at TCLMM is a rapid response 
team of lawyers who are prepared to respond at a moment’s notice, at any time of the day or 
night, to investigate and represent our clients throughout the Hudson Valley, Upstate and Central 
New York.  With a wide range of expertise and experience in accident litigation, investigation, 
reconstruction, catastrophic injuries, regulatory law, insurance coverage, corporate law and 
criminal defense, TCLMM’s rapid response team is able to address the immediate needs of our 
clients effectively when there is a serious accident. 

 The accident response team responds to accidents on a 24/7 basis and when notified 
immediately establishes contact with our team of outside experts and services, including investi-
gators, photographers and accident reconstructionists, to assist in the preparation for litigation.  
To help accomplish this, the office maintains a current accident response kit which provides the 

necessary tools needed to respond to the accident site at any time, day or night, in any weather conditions and to 
control an often chaotic scene.  The response kit provides everything necessary for our team to effectively respond to 
the accident site to protect the driver, gather evidence and record the details of the accident and scene.  The kit in-
cludes tools to assist in the investigation, such as tape measure, camera and measurement wheel, flairs, road signs and 
emergency blinkers and even warm clothes, rain gear, overalls, gloves, water and food to assist our team and our driv-
ers to manage an often long and challenging investigation.  We respond quickly in order to establish the mechanics of 
the accident, insure documentation of the scene, assist our clients with statements they may be compelled to provide 
to police and other authorities, interview witnesses, obtain statements and gather evidence that might otherwise be 
lost. 

Much of this investigation may be protected through the attorney/client privilege.  This becomes essential dur-
ing litigation.  The investigation results of our team, which is not a part of your business’s "usual course of business", are 
usually considered attorney work product and immune from discovery by others.  If you wait months or years to be 
served with a lawsuit before contacting us, you will often loose the opportunity to find witnesses, protect witness recol-
lections and other important evidence that might be critical for the defense of your company. 

 Recently, the senior member of the trucking accident response team, Joseph A. Catania, Jr., Esq. com-
pleted an intensive two-day legal education course with updates on the nuances of trial evidence for catastrophic 
trucking accidents. 

 Your company should have a law firm available for immediate response and investigation.  Rely on  
Tarshis, Catania, Liberth, Mahon & Milligram to direct the emergency response so as to best position you in any 

ensuing litigation. 

Paul S. Ernenwein 

  What remedies are available to a party when it has initiated work on a construction 
project prior to signing a contract if the other contracting party, who has benefited from the work al-
ready completed, breaches the oral contract to proceed with the work?  The answer may be none.  

 The facts in Jordan Pale Systems, Corp. v. Turner Construction Company, 45 A.D.3d 165, 841 
N.Y.S.2d 561 (1st Dept. 2007) are instructive to owners, contractors and subcontractors alike.  Those in 
the construction industry deal with similar fact patterns on a monthly, if not weekly, basis.  In Turner, the 
Subcontractor (“SC”) submitted a bid for the design and construction of the new Jet Blue hanger at JFK 
International Airport.  SC's bid was competitive and resulted in the General Contractor (“GC”) sending 
a "term sheet" to the SC containing certain provisions.  The term sheet provided that if the SC was 
awarded the contract for the JFK project, until or unless the GC executed the final contract it was “not 
bound by any of the terms or conditions” contained within the term sheet and the GC had “no liability 
to make payments for work performed by [SC]”. 

 After the SC received the term sheet with the above mentioned terms, a conference call was held between both 
parties.  The contract price was finalized and the GC advised the SC that it had been awarded the subcontract and "directed 
[the SC] to proceed with the design development work to accommodate the project's fast track schedule."  The SC did just 
that.  However, eleven (11) days after starting the job the SC was terminated and the subcontract awarded to another entity. 

 The SC sued the GC for a breach of contract, promissory estoppel and damages in quasi-contract.  The GC asked  

Construction Law Update 

Continued on Page 5 

Michael E. Catania, Sr. 
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What’s New at TCLM&M 

 
Steven L. Tarshis, Joseph A.  
Catania, Jr., Richard M. Mahon, II and 
Steven I. Milligram were nominated and 
selected to be featured in the Septem-
ber 2008 edition of New York Super Law-
yers—Upstate Edition magazine featuring 
the top 5% of attorneys in Upstate NY. 
 

 
Super Lawyers is an annual listing of out-
standing lawyers who have attained a 
high degree of peer recognition and 
professional achievement.  The selec-
tion process includes peer nominations, 
a blue ribbon panel review by leading  
attorneys from each practice area and 
independent research on the candi-
dates.  Factors considered and re-

viewed include background and years of experience in their 
primary area of law, the number of 
cases or transactions, representative 
clients, major verdicts, honors and 
awards, position within the bar, schol-
arly work, lectures and pro bono activ-
ity.  Only the top 5% of the licensed 
attorneys in the state are selected.  
 
The categories they were listed in are 
as follows: Steven Tarshis, Busi-
ness/Corporate (one of only two listed 
in this category), Joseph A. Catania, Business Litigation, Rich-

ard Mahon, General Litigation (one of 
only three listed in this category) and 
Steven Milligram, Personal Injury  
Defense: General.  
 
 
 
 

SENIOR FIRM PARTNERS SELECTED FOR  

INCLUSION IN NEW YORK SUPER LAWYERS  

UPSTATE EDITION 

Richard M. Mahon, II 

Joseph A. Catania, 

Steven I. Milligram 

Steven L. Tarshis 

SUPER 
LAWYERS 

2008 

ATTORNEY JOINS THE FIRM AS  

AN ASSOCIATE 
Tarshis, Catania, Liberth, Mahon & Milligram, PLLC is 
pleased to announce that Aryeh Lazarus has 
joined the firm as an associate.  Aryeh received his 
BA, magna cum laude, in Psychology from Touro 
College and his JD from Fordham University School 
of Law.  Aryeh is admitted in New York and New 
Jersey.  Prior to joining the firm, he assisted the  
Senior Counsel at a  leading supplier of some of the 
most prestigious spirits and wine brands in the U.S., 
and the largest business unit of Paris, France 

RECENT SETTLEMENTS AND VERDICTS 

1. Settlement for plaintiff against grocery store for a 
slip and fall on ice resulting in a fractured patella. 

2. Settlement for plaintiff who fell walking on steps 
at a resort due to the absence of a handrail. 

3. Verdict in clients favor in a podiatric  malprac-
tice case. Client was the physician and the case 
was concluded after two weeks of trial.  

4. Obtained  a judgment for the City of Newburgh  
against a business and three principals who im-
properly kept a loan from the City of Newburgh 
Industrial Development Agency.  During TCLMM's 
efforts to enforce the judgment, it became     
necessary to have real estate conveyances of 
one of the principals declared fraudulent.  After 
extensive litigation and negotiation, TCLMM was 
able to recover the full amount for the City of          
Newburgh 

ASSOCIATE BECOMES MEMBER OF WALDEN 
BUSINESS ASSOCIATION PLANNING BOARD 

Michael E. Catania, Sr. has  
become a Member of the Walden  
Business Association's Planning 
Board. Michael will assist the Board 
in evaluating some of the issues  
Walden has been dealing with 
such as parking and bringing more 
business to the Community. 

Michael E. Catania, Sr. 
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How to Handle Government  

 a potential criminal investigation, you should immedi-
ately contact your attorney .  You should cease to pro-
vide any information and advise the investigator you will 
let your attorney intervene on your behalf at such time. 

6.Electronic records—If the records being seized are 
electronic, confirm with the investigators that you can 
provide the information in CD or a similar format in order 
to avoid the potential for them to remove your com-
puter server. 

7.Do not assume that an investigation or audit means 
that you are or will be accused of a crime.  Sometimes 
agencies may be performing “spot-checks” to ensure 
compliance or conduct audits.  Sometimes a preva-
lence or pattern of customer, client, or patient com-
plaints brings regulators to your door.  Many violations 
involve a monetary penalty for regulatory violations, 
and do not involve any criminal allegations. 

TCLMM has extensive experience working with all types 
of government (Federal, State and local) investigations 
including but not limited to IRS, Medicare, Medicaid, 
Office of Professional Misconduct, criminal and civil. We 
can help you through what may be a stressful, time and 
resource-consuming process.  The best way to avoid 
investigations or help them to go more quickly and 
smoothly, however, is to have a compliance program in 
place in advance.  We at TCLMM will be happy to assist 
you in developing a compliance program that helps 
protect you while minimizing disruption to your business.  
Feel free to call the TCLMM attorney with whom you 
usually work at (845) 565-1100. 

 All businesses are regulated to 
some degree by government agencies--
from mere registration of incorporation in 
some industries to regular agency inspec-
tions and mandatory incident reporting in 
others.  In an era of shrinking revenues in 
both the public and private sectors, many 
government agencies are stepping-up their 

audit and investigations in an attempt to 
recover and stem monies lost through 
fraud and ensure businesses under pres-

sure are not circumventing the law.   

 Sometimes a business has advance notice of an audit 
or  investigation, and sometimes government agents make 
“surprise” visits.  Businesses need to have a plan to respond to 
these surprise visits that minimizes potential risks and ensures that 
the rights of the business and individuals working for the business 
are protected.  The last thing a business wants is for its employ-
ees to panic and compromise their rights or paint the business in 
a poor light to investigators. 

 Here are some steps to follow when your business is 
surprised by a government agents at your door 

1. Immediately notify your key person.  Train your frontline per-
sonnel to immediately notify the office manager, administrator, 
or owner of the business upon being presented with investiga-
tors, a subpoena, or a search warrant.  You should have an 
investigation plan that designates the person to notify by name 
and contact information.   

2.Obtain identification.  Your frontline personnel, or key person 
as soon as they arrive, should request identification and any 
credentials from each visitor and make photocopies. Then ask 
the reason for their visit, if they have not told you already. 

3.Call your attorney.  After obtaining identification and the rea-
son for the visit, call your attorney.  Your attorney may be in a 
position to immediately assess the situation and provide ad-
vice, or may request that the investigation be delayed until he 
or she can arrive on-site 

4.Identify the primary investigator contact.  There may be repre-
sentatives of more than one agency who arrive together.  In 
that case, request the agents to designate a contact person 
for you so that you do not need to make multiple copies of 
requested information or otherwise duplicate your efforts 

5.Reasonably cooperate.  Investigations will go more smoothly 
with less disruption to your business operations if you cooperate 
to some extent.  Cooperation does not mean give the investi-
gators everything they want, or provide them unfettered ac-
cess to your business and employees.  Even if you feel that you 
have nothing to hide, you should still ask questions and ensure 
you are not giving them more than what they have specified.  
You should ask the investigators to explain what records are 
relevant (in a non-confrontational way) and provide only those 
records.  Keep a record of everything that the investigators 
take from your business. If the investigation indicates it is 

 

the court to dismiss the action based upon the clauses in 
the term sheet excusing its obligation to make payment 
in the absence of a fully executed written contract. 

 The GC successfully argued that, as the term 
sheet clearly stated, no party was bound until a signed 
written subcontract was executed.  Therefore, any oral 
agreement between the parties (i.e. the telephone con-
ference where the SC was awarded the job and told to 
promptly begin work) was invalid and unenforceable.   

The lower court dismissal was affirmed by the 
Appellate Court which held the term sheet itself, which 
made clear the GC's intention not to be bound by any 
agreement other than a signed written subcontract, 
trumped any subsequent oral communication.  SC's at-
torneys had argued that the actions of the GC, i.e., the 
oral communication of the bid award to the SC and in-
structions to commence work immediately, constituted a 
waiver of any contrary clause contained within the prior 
term sheet.  The court  was not persuaded and  held that 
the term sheet trumped all future oral communications 
and actions between the parties. 

Continued from Page 3 

Julia Goings-Perrot 
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After all, the court noted, both parties were 
"sophisticated corporate entities" and either party had 
the right to avoid the uncertainty of oral agreements. 
The court found it preferable to let “commercial” par-
ties decide when and how they wished to enter into 
legally enforceable contracts. 

SIGN ON THE DOTTED LINE 

 Often, jobs are started by subcontrac-
tors, contractors and architects before pen has 
touched paper.  Obviously, without a prior "term sheet" 
or similar one‑sided letter of intent sent on behalf a 
contracting party precluding enforcement of oral com-
mitments, should one side default on an oral contract 
there is usually recourse for the non defaulting party.  
However, if there is a term sheet or similar document in 
play, proceed with caution.  If the document purports 
to limit your rights to recover for work performed prior to 
an executed written contract, you should at the very 
least, secure a written waiver of the clause prior to start-
ing any work on the project.  . 

 Should you need further information 
and/or advice on how to proceed in similar situations, 
the law firm of TARSHIS, CATANIA, LIBERTH, MAHON & 
MILLIGRAM, PLLC will help. 


