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 It is with great pleasure we announce that two of our associates, Rhett D. 
Weires and Paul S. Ernenwein, have been elevated to partnership positions with 
the firm.   
 

 Our firm has been in the area for over 35 years. We are committed to our 
clients and the growth of our practice in the Hudson Valley. 
 

 We thank all of our clients for their continued support and business. 
      
       The Management Committee 
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The old caveat still applies: “buyer beware.” Purchasers of real property should know that property descriptions come in 
different, and often unreliable, forms. 
  New York State is comprised of Counties, Cities, Towns, Villages and Hamlets, all of which have local gov-
ernments—except Hamlets.  But Cities, Towns, Villages, Hamlets and even “areas” can have their own post offices 
which dictate property addresses for 911 and mail delivery purposes.  Inevitably, postal addresses are also used for 
“property descriptions” in real estate listings, deeds and even mortgages. 
 

  A buyer decides on a property to purchase, the mailing address is usually the first "description"  
encountered. This is only a designation by the Postal Service and local authorities to enable mail delivery and emer-

gency services. Post Office addresses can be misleading in that they do not necessarily name the municipal-
ity in which the property is located. In this area, the Towns of Wallkill and Hamptonburgh have no post offices 
that recite the Town's name. If purchasing in those towns, the mailing address would be  

Middletown, Campbell Hall, Howells or one of many others, including   Bloomingburg (in which the Post Office is located in Sullivan County). Some 
towns that do have a named post office that are used as a mailing address have properties located in that town that use another town's name as a 
post office address.  For instance, a portion of the Town of Goshen has a Florida mailing address.  
 

  The school district in which the property is located is often a primary reason for a specific home purchase. But reliance on property ad-
dresses alone can lead to mistakes. Portions of the Town of Newburgh are in the Marlboro School District, and portions of the Town of Goshen are in 
the Chester School District. School district boundaries do not follow town, village or even county boundary lines. There are portions of Chester in the 
Monroe-Woodbury School District, with a Monroe mailing address, and portions of the Town of Wallkill are in the Pine Bush School District with a Mid-
dletown mailing address. 
 

  Towns and Villages offer different amenities such as recreation facilities, pools, golf courses, library and cultural events. Local police protec-
tion and paid firefighter service some but not all of the residents of this area. Some municipalities provide refuse collection and water sewer services.  
These differences make the location of the property very important. How do you avoid mistakes?.   The answer lies in the County Tax Map Parcel 
Locator, a publication of each County. Every parcel of land in the County has a tax map designation. It starts with the Town or City in which it is lo-
cated followed by a section, block and lot number. (ie. Town of Newburgh, Section 2 Block 2 Lot 4). These four indicators give each parcel a tax map 
location distinct from all other properties. 
 

  Once the section block and lot is found, one can determine from tax records the exact  Town, Village or City in which the property is  
located. You can also determine which school district serves the property. This is the only accurate way to verify the property's location within the gov-
ernmental subdivision and confirm which governmental jurisdiction and services to expect  
 

 Using the Tax Map Parcel Locator, you can find the dimensions of each lot within the particular section. This is one way to investigate and 
verify the boundaries of the property being purchased. Tax maps are not as accurate as a land survey , but they provide a reasonable idea of the size 
of the parcel to be purchased and the exact property location. 
 

  In a contract of sale, a legal description of the parcel should be provided as part of the contract. This description may range from a refer-
ence to a filed map for a subdivision (which could have been revised), a reference to a tax map section block and lot, or an actual metes and bounds 
description prepared by a licensed surveyor. It should recite the County, Town and Village or City in which the property is located. It will not recite the 
school district. In the absence of a survey provided by the seller at the signing of the contract, a review of the tax maps is an effective way to deter-
mine the boundaries of property prior to entering a contract. 

 
 It is important to verify the description and exact location of the property as well as the local jurisdiction and school districts prior to entering 

into a contract of sale. If the purchaser's assumptions about the property's location within a particular school district or municipality are inaccurate, it 
does not affect the contract and the sale will proceed. The purchaser will not be able to cancel the transaction for such a reason. This information is 
available and must be accurately verified. Contacting an attorney early in the process is the answer.  With the right legal advice, homeowners can side 
step the pitfalls and ensure a smooth transaction. 

DO YOU KNOW WHERE YOU ARE PURCHASING REAL PROPERTY ? 

Daniel Sullivan is an associate of TCLM&M 
practicing primarily in banking, real property, 

trust and estates and business law.  
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IRS Increases Maximum Contribution on Tax Deferrable Health Savings Accounts 

 

A health savings account (“HSA”) 

takes the money saved on a health 

insurance plan with a high deductible 

but a lower premium (High Deducti-

ble Health Plan or “HDHP”), and 

invests the savings into a 401K-like 

 investment vehicle.  To  

qualify, the HDHP minimum 

deductible must be $1,050.00 

for self only coverage and $2,000.00 for family coverage. 

  Before 2007, the annual maximum deposit into a 

HSA usually corresponded to the HDHP deductible.  However, 

in 2007 the statutory limits are now $2,850.00 for individuals 

and $5,650.00 for family.  Also, previous to 2007, a person 

participating in a HDHP for less than the entire year could only 

make a maximum deposit on a pro-rated basis, based on the 

number of months that the person was enrolled in the HDHP.  

As of 2007, this provision is eliminated and a new participant 

may open the account with the maximum amount allowable.  In 

addition, a catch-up provision allows participants who are over 

age 55 to contribute an additional $700.00 to $800.00. 

 

 The deposits are made on a pre-tax basis.  If the de-

posits are made on a post-tax basis, they are then used to de-

crease taxable income on the Form 1040.  It is not necessary to 

obtain prior approval for HSA withdrawals.  However, HSA 

participants should be aware that in case of an audit, account 

holders will be expected to provide documentation to prove 

that the withdrawals were made for qualified medical expenses 

in order to avoid a ten (10%) percent tax penalty and income 

tax on the money withdrawn.  Qualified medical expenses in-

clude doctor visits and tests.   

 

For seniors, allowable expenses also include chiro-

practic sessions, nursing services, dental care and glasses.  

When participants turn 65, all withdrawals, for any purpose are 

tax free.  Over the age of 65, deposits into the HSA’s are no longer 

allowed.  Another advantage of the HSA is that spouses who inherit 

the balance of a plan do so tax-free.  The new law in 2007 also allows 

for a one-time roll over from a qualified 401K plan into the HSA ac-

count.  

 

Critics warn that HSA’s may jeopardize the consumer who 

will now take cost into account when making medical decisions.  On 

the other hand, those in favor argue that HSA’s will contain health-

care cost because consumers are now in control of the services they 

receive and there is more of a natural marketplace relationship be-

tween patient and doctor. The plan is an excellent choice for healthy 

people who see their doctors annually.   

 

Consider a single person who pays $300.00 for health care 

monthly or $3600 per year.  If the HDHP plan costs only $100.00 per 

month or $1200 per year then $2400.00 is available for investment 

(actual allowable contribution is $2850.00).  Of course the participant 

will be responsible for doctors visits including tests up until the $1050 

deductible.  However, even if one incurs medical expenses up until 

the entire deductible amount and withdraws this from their account, 

$1150.00 is still invested where it would not be otherwise.   

 

 The HSA’s can be opened through an employer who offers a 

plan in combination with HDHP coverage.  However, for those whose 

employer’s do not offer the plan or who are not employed or self-

employed, some banks and major credit unions are approved institu-

tion where HSAs can be opened.   

 

 

Please visit our web site at 

www.tclmm.com or call 1-800-344-5655 for 

more information on this subject or for other 

inquiries. 

Patricia Perez is an associate practicing 
primarily in the areas of business law, 
litigation and real property law.  
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What’s New at TCLM&M 

 

Dan Sullivan, an associate of the 
firm since 2006, has recently 
been named to the Board of Di-
rectors of the Times Herald Re-
cord’s People for People Fund.   
People for People is a not-for-
profit corporation with the pur-
pose of providing temporary  

assistance to residents with ties to the THR readership 
area which covers Orange, Ulster and Sullivan Coun-
ties and parts of Pike County, PA.  Since its first cam-
paign in 1985, the Times Herald Record’s People for  
People Fund has distributed 3.2 million through the 
year 2006. 

HABITAT FOR HUMANITY OF GREATER NEWBURGH  

In the fall of 2007, TCLM&M participated in the Attorney Build Day for Habitat 
for Humanity.  Our attorneys and others helped build and landscape for the Mejia 
family.   
 
Pictured left is Jason Minard, a TCLM&M associate with the proud new  
homeowner.  

Ralph Puglielle, an associate of the 
firm since 1998, has been inducted 
as a member of the Newburgh  
Chapter of UNICO.  UNICO is an 
organization that contributes to the 
well-being of our local communities 
of the nation by making significant 
contributions to deserving local and 
national charities.  UNICO strives to 

honor, perpetuate and disseminate the culture and ethnic 
heritage of our Italian immigrant ancestors, by supporting 
higher education and by educating and informing the mem-
bers , local communities and our nation.  

 
 

  
     New rules went into effect on December 4, 2007 substantially limiting the financial  arrangements of 
physicians with other healthcare providers.  The new rules represent Phase III of the regulations          
implementing the federal physician self-referral prohibitions (“Stark Law”).  The rules affect the  
following types of arrangements: 
  
•  The professional component of diagnostic testing purchased by a physician or physician group.  

The Centers for Medicare and Medicaid Services (“CMS”) has delayed implementation of 
this particular rule until January 1, 2009. 
• In-office testing ancillary to professional physician services.  There are new requirements 
regarding the location where these tests may be performed. 
• Whole-sale purchase of certain tests “under arrangement.”  Physicians are now prevented 

from having a relationship with the entity billing for the tests as well as the entity performing the tests. 
• Percentage-based compensation for services.  Percentage-based compensation is no longer considered “set in advance” 
as required for compliant space and equipment leases. 
            continued on page 5 
  

 
NEW RULES FOR HEALTHCARE PROVIDER ARRANGEMENTS  

Julia Goings-Perrot is an associate 
attorney at TCLMM Her practice is 
mainly concentrated in health and 
business law.  She is a member of 

the American Health Lawyers 
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  Is a jury waiver clause contained in a lease enforceable if litigation ensues?  This issue is sig-
nificant for landlords and tenants alike.  
 
  The right to a jury trial in landlord and tenant actions is firmly grounded in the New York 
State Constitution and in the Real Property Actions and Proceedings Law.  Nevertheless, a lease provi-
sion which waives a trial by jury in any action between the parties arising out of the lease is valid and 
enforceable, unless the action is one for personal injury or property damage. For example, a provision 

in a lease waiving a trial by jury in the event of any litigation between the parties is valid and bind-
ing if the proceeding is grounded in contract, i.e., a landlord's action for arrears and other expenses 
occasioned by a tenant's alleged default.  However, New York law also requires that a jury waiver 
clause in a residential lease have a minimum print size of eight points to ensure that tenants do not 

unknowingly waive a substantial right as the right to a jury trial because leases prepared by their landlords were illegible or 
too small to read.  A jury waiver clause in a residential lease that does not meet the minimum print size of eight points is 
unenforceable.  
 
  However, Real Property Law § 259-c invalidates any lease provision which purports to waive the right to a jury 
trial among the parties in an action for personal injury or property damage.  So, a tenant's action for personal injuries 
caused by the falling of a ceiling is not an action based on the provisions of the lease and, therefore, not within the jury 
waiver clause contained therein.   The tenant may demand a jury in that action. 
 
  Landlords should appreciate the fact that the right to a jury trial is fundamental to American law and a provision in 
a lease purporting to waive the right to trial by jury will be strictly construed against the landlord who draws and proffers 
the lease containing such a clause. If a landlord seeks to enforce the jury waiver against someone other than the prime ten-
ant, the burden is on the landlord to show that the person unequivocally embraced the waiver. Accordingly, jury waivers 
have not been enforced against guarantors of the lease, third parties who were not parties to the lease, and subtenants, 
where the sublease only generally incorporated by reference the terms of the paramount lease. 
 
  Landlords need to be cognizant of the above laws to ensure that the jury waiver clauses in their leases are          
enforceable. Tenants and subtenants should also revisit the above discussion before executing a lease purporting to waive 
their constitutional right to a jury trial. 

Jason Minard is an   
associate of the firm   

concentrating in   
litigation and  
business law. 

Continued from page 4 
 
• The burden of proof for meeting an exception to the Stark Law now falls on the physician ordering a covered service, 
not on the government. 
• “Per-click” space and equipment leases now are very difficult to structure legally. 
• Physicians are considered to “stand in the shoes” of provider entities with which they are affiliated as either an em-
ployee or independent contractor, thus casting the net of prohibited relationships much wider 
. 
  All physicians and their immediate family members, and those dealing with them, are strongly encouraged to re-
view their current arrangements to determine if they need restructuring in light of the Stark III regulations.  
 
 TCLMM has extensive experience in health law matters and can assist you if or when the need 
arises 
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WE HOPE THESE NEWSLETTERS ARE  
INFORMATIVE.  IF YOU KNOW OF SOMEONE 
WHO MAY BENEFIT FROM THIS FREE  
PUBLICATION, PLEASE CONTACT US AT 
O U R  G E N E R A L  M A I L B O X 
(TCLMM@TCLMM.COM) OR CALL US AT  
1-800-344-5655 AND WE WILL ADD THEM TO 
OUR MAILING LIST.  SHOULD YOU DESIRE 
THAT OUR NEWSLETTER BE SENT VIA  
E-MAIL ADDRESS, YOU MAY ADVISE US OF 
YOUR PREFERENCE BY CONTACTING US. 
 
 
WE INVITE YOU TO CALL OUR TOLL FREE 
NUMBER (1-800-344-5655) OR VISIT OUR 
WEBSITE (WWW.TCLMM.COM) TO INQUIRE 
ABOUT OUR SERVICES. 

 

www.tclmm.com 
 

Your profiles, legal articles 
and information and much 

more. 


