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John Doe finally left the bar where he had 
been served alcoholic beverages 
most of the night.  He wandered 
down the street to a train 
crossing and sat down on the 
tracks, waiting for the next train 
to take his life.  He left behind a 
wife and child. 
 

Does his estate have a 
claim? 

  
 Previously, there was 
no duty to third parties for injuries to 
person or property caused by an 
intoxicated person to whom a party had 
irresponsibly provided alcohol.  In an 
effort to remedy the harm to others 
caused by alcohol influenced acts the 
New York legislature enacted General 
Obligations Law 11 -100 and 11 -101 
together with the Alcoholic Beverage 
Control Law, Section 65, commonly 
known as the Dram Shop Acts. It sought 
to protect the dependants of intoxicated 
persons when the death deprived them of 
means of support and other victims for 
injuries caused by the intoxicated person.  
Someone injured by an intoxicated person 
may have a claim against those who 
contributed  to that intoxicated party’s 
condition by the unlawful sale of alcoholic 

beverages.  An unlawful sale is defined under 
Section 55 of the Alcoholic Beverage Control Act 
as a sale of alcohol to : minors; a person visibly 

intoxicated or a known drunkard.  The 
individual to whom the alcoholic 
beverage was provided must have 
been visibly intoxicated at the time of 
the sale.  Visible intoxication can be 
proved at the time of trial, 
circumstantially, by evidence of the 
pe rson ’s  behav io r ,  phys i ca l 
appea rance  and  demeano r . 
Testimony concerning the patron’s 
glassy eyes, slurred speech and 

erratic behavior is probative.  Additionally, expert 
testimony, if properly based on appropriate factual 
information and scientific studies may establish 
that the individual must have shown visible signs 
of intoxication, given the amount of alcohol 
consumed.  Once it is shown the patron was 
served even though he or she was visibly 
impaired, the law imposes strict liability for any 
injury to person and property subsequently 
caused by and because of the  
alcohol involvement. 
 

 The most common example of a case 
implicating the Dram Shop Acts involves a 
patron after the time he or she should have 
been cut-off.  The drunk leaves the bar, 
operates a motor vehicle and kills or maims 
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CORPORAL MICHAEL OREMUS’ MEMORY LIVES ON THROUGH  
CHARITABLE FOUNDATION 

ISSUE 10 PAGE 2 

        Tarshis, Catania, Liberth, Mahon & Milligram, PLLC is proud to announce the  
establishment of the Michael Oremus Foundation, Inc., a charitable organization dedicated to 
honoring the spirit and memory of Corporal Michael Oremus.  Michael was killed by a sniper 
bullet while on patrol in Baghdad, Iraq in October, 2006.  The Foundation will provide scholar-
ships for graduating Highland High School students and provide funding for recreational activi-
ties for children of families in need in the Town of Lloyd and surrounding communities. 
 

TCLM&M attorneys, Nicholas A. Pascale and Jason D. Minard volunteered to form the 
Charitable Foundation for the Oremus family.  The Board of Directors recently appointed 
Mr. Minard to serve as the Foundation’s legal advisor.  Mr. Minard summarizes his ef-
forts as follows: “ Working  intimately with Michael’s family and friends to form the Foun-
dation has been one of the more rewarding experiences in my legal  

career.” 
 
The primary fund-raising activity to date was the Michael Oremus Alumni Soccer Game, 
held at the Hudson Valley Sports Dome in late 2006.  Major donors included the Hudson 
Valley Sports Dome, as well as many local businesses that donated via silent auction.  
Over 100 Highland alumni soccer players and their families participated.  The Michael  
Oremus Alumni Soccer Game will be an annual event. 
 
For more information, or to make a donation,  please visit the Foundation’s website at 
www.michaeloremus.org. 
 

Nicholas A. Pascale is 
an associate attorney 

with the firm  
concentrating in  

litigation and  
bankruptcy 

Jason Minard is an   
associate of the firm   

concentrating in  
litigation and  
business law. 

HELPING REBUILD NEWBURGH 
TCLM&M ATTORNEYS PICK UP THE HAMMER FOR HABITAT FOR HUMANITY 

April 18, 2007—Attorney Build Day for Habitat for Humanity of Greater Newburgh.   
The firm joined other attorneys from the area to make a difference in the life of a hard working family.  They 
showed up on a cold, damp morning with their tool belts and work gloves to help rebuild and renovate a build-
ing in the downtown area of Newburgh. 
 

Pictured from left to right: 
Joseph A. Catania, Jr.,  Jason 
Minard, Paul Ernenwein and 
Eric Stewart. 
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WHAT IF YOU NEVER MAKE IT DOWN THE AISLE? 

RHETT D. WEIRES 
 
 In the modern world we now live in, it has become 
more and more common for couples to move in together before 
entering into marriage.  Whether the circumstances are based 
upon a young couple seeking to “try out” a live-in relationship 
before taking the next step, or whether the relation-
ship is a long-term domestic partnership based upon 
the parties’ desire to remain unmarried, the legal 
issues that arise with a break up are the same. 
 

 Practicing in the area of matrimonial and 
family law, I have been repeatedly confronted with 
issues resulting from break ups of live-in relation-
ships which do not involve a formalized marriage.  
Many people are often surprised to learn that New 
York Sate does not recognize the concept of a “common law” 
marriage.  Thus, although the couple may have lived together 
“as if married” for years, legally they may not avail themselves 
to the rights, protections and privileges as codified under the 
New York Sate Domestic Relations Law.  Despite the fact that 
the law does not recognize the relationship as a marriage, many 
of these couples have not only lived as if married, but they may 
have also  intertwined all of their finances , including shared 
payment of the mortgage and other household expenses.  In the 
event of a break up, significant property disputes may arise. 
 

 It is very common for a couple purchasing their first 
home to be faced with difficulty when seeking out a mortgage.  
Often, the mortgage company will indicate that only one of the 
parties will qualify for the loan, and that both parties together 
would not because the other party either does not have a steady 
job, does not earn enough income versus expenses, owes too 
much money in consumer debt (and/or student loans), or sim-
ply has a bad credit history. Under these circumstances, it is 
common for title to be taken by only one person even though 
both contribute to the purchase and mortgage payments.  In 
such a case, if the parties break up a very significant dispute 
may arise regarding the residence.  Is there redress for the non-
titled party?  The answer is yes and the vehicle would be an 
action to impose a constructive trust. 
 

 Under New York State Law there is a cause of action 
for the imposition of a constructive trust, which is a doctrine 
employed to avoid unjust enrichment.  There are several ele-
ments that must be present before a  constructive trust may be 
imposed, and they are: (1) a confidential or fiduciary relation-

ship; (2) promise, expressed or implied; (3) a transfer in reliance 
thereon; and (4) unjust enrichment. 
 

 Under such a cause of action, a Court will scrutinize these 
elements on a case by case basis to determine if the particular facts 
would apply.  In the circumstances we are addressing, the first ele-

ment is easily satisfied, a confidential relationship.  A couple 
residing together in an amorous relationship clearly meets 
the criteria (similar situations involve family members).  
Typically, the second element raises a factual dispute over 
whether there was a promise associated with the purchase of 
the residence.  Often such a promise is not expressed in writ-
ing, and thus, we are faced with a “he said, she said” circum-
stance which would need to be resolved by way of a trial.  
The third element, a transfer in reliance thereon, is signifi-

cant.  Often, we see circumstances in which parents make down pay-
ment loans.  In some cases, the transfer is not  made directly for the 
residence purchase, but is instead an indirect transfer in furtherance of 
the agreement (such as payment of a credit card, car loan, school loan, 
or other expense).  Finally, the Court must review the factual circum-
stances and determine whether there would be an inequitable result in 
the absence of the legal action.   If the non-titled party can demon-
strate that the titled party has benefited (to his or her detriment) from 
the real property acquisition, then this element should be met. 
 

 Unfortunately, for the non-titled partner, prosecution of such 
civil litigation is very expensive and even if the party prevails, there 
may be little financial gain.  For this reason we strongly advise that, if 
title to the real property cannot be taken jointly, then a writing must 
memorialize the terms of the parties’ agreement to jointly obtain the 
property with a specific provision that, when the lender and other fi-
nancial constraints permit, the parties will formalize the joint owner-
ship by transfer via deed.  The existence of a specifically drafted side 
agreement memorializing the parties’ understanding can eliminate 
costly and risky litigation in the event of a break up of the relation-
ship. 
 

 We recommend that in all instances of real property invest-
ment, and specifically in conjunction with loans or gifts that are made 
by parents, a written agreement should be prepared in order to memo-
rialize and define the specific intent of the parties.  Anyone who is 
entering into an agreement to purchase or lease real property, whether 
jointly with a partner or individually should obtain legal advice and 
representation at the beginning of the process.  Such representation 
will greatly benefit your interests and help avoid further disputes. 

Rhett D. Weires 
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ASSOCIATE OF THE FIRM NAMED TO 

STRATHMORE’S WHO’S WHO 
Jason D. Minard, an associate 
with the firm of TCLM&M, has 
recently been nominated and 
named to Srathmore’s WHO”S 
Who.  Strathmore’s is a annual 
biography registry honoring 
successful individuals in the fields 
of Business, the Arts and 
Sciences, Law, Engineering and 
Government.  They select 
professionals from companies 
throughout the United States as well as 
internationally.  They honor individuals who have 
demonstrated leadership and achievement in their 
occupation, industry or profession.  
 
 
 

TCLM&M DONATES COMPUTER 

EQUIPMENT TO NEWBURGH SCHOOL 

DISTRICT 
 
Due to recent upgrades of the firm’s technology, we 
had the opportunity to donate equipment to the local 
school district.  We were able to provide the district 
with monitors and cpu’s that were ultimately 
distributed to the Horizons-on-the-Hudson Magnet 
School.   These computers are used in the 
classrooms and enriches the class work by 
integrating technology in the students daily learning 
experience. 
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Jason Minard is an   
associate of the firm   

concentrating in  
litigation and  
business law. 

What’s New at TCLM&M 

SENIOR FIRM PARTNERS SELECTED FOR  

INCLUSION IN NEW YORK SUPER LAWYERS  

UPSTATE EDITION 

Steven L. Tarshis, Joseph A.  
Catania, Jr. and Steven I. Milligram 
were nominated and selected to be 
featured in the September 2007 edi-
tion of New York Super Lawyers—
Upstate Edition magazine featuring 
the top 5% of attorneys in Upstate 
NY. 
 
Super Lawyers is an annual listing of 

outstanding lawyers who have attained a high degree of 
peer recognition and professional 
achievement.  The selection process  
includes peer nominations, a blue rib-
bon panel review by leading attorneys 
from each practice area and independ-
ent research on the candidates.  Fac-
tors considered and reviewed include 
background and years of experience in 
their primary area of law, the 

number of 
cases or transactions, representative 
clients, major verdicts, honors and 
awards, position within the bar, 
scholarly work, lectures and pro 
bono activity.  Only the top 5% of the 
licensed attorneys in the state are 
selected.  

Steven L. Tarshis 

Joseph A. Catania, Jr. 

Steven I. Milligram 

others on the road.  The victims, who may obtain only limited recovery against the offending intoxicated driver at least 
have some additional remedy against the bar that sought to profit from the excessive and irresponsible sale of alcohol. 
 

 The intoxicated person cannot recover for his or her own injuries unless he or she is a minor.  So, in the example 
given at the outset of this comment, recovery could only be had by the family of the intoxicated individual who acted 
irrationally because of the level of his intoxication.  His spouse and child were deprived of their means of support.  It is for 
that damage that they can recover.  They are as much the innocent victims of the irresponsible provision of alcohol to the 
impaired individual as any other person and, by providing them a remedy against the establishment that sought to profit from the 
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Legislation to Restore the Ability of State Troopers to Negotiate Plea  
Bargains Passes Senate and Assembly 
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NICHOLAS A. PASCALE 
 State Senator John J. Bonacic (R/I/C—Mt. Hope) has sponsored a Bill which would allow New York 
State Troopers to once again modify or recommend the modification of certain vehicle and traffic law violations.  
That Bill has now passed the State Senate and Assembly and awaits action by Governor Spitzer.  
 
 Some of you reading this article either have, or will have a traffic ticket issued to you for an alleged       
violation of the New York Vehicle and Traffic Law.  The most common of these violations is referred to as a 

“speeding ticket”.  Imagine if you will, the first real spring day of the season.  The sun has begun to track north 
away from the equator, bringing with it a mild southern breeze, oceanic blue skies and the uncontrollable de-
sire to pull your 1968 Shelby Mustang Convertible out of storage, drop the top, turn the radio on, and hit the 

road.  As you cruise down your favorite Hudson Valley by-way you become cognizant of a police siren interrupting Mick Jagger’s 
resigned plea that he can’t get no satisfaction. 
 
 You pull over to the side of the road, turn the radio off, place your transmission in park, put both hands on the wheel and turn 
to face the music.  The conversation might go something like this: 
 
 Trooper Smith:  License and registration, please. 
 You:  Yes, sir, Trooper, here you are, nice day, huh? 
 Trooper Smith: Thank you. Yes, I’ll be back. 
 
 Trooper Smith returns to your vehicle with your license, registration, and a summons to traffic court for driving 75 MPH in a  
55 MPH zone.  Since you have been courteous to him, Trooper Smith mentions something like “Perhaps I can make a recommendation 
to the Court for you, have a nice day.” 
 
 Until recently, that is just what may have ultimately taken place.  You would arrive at the given traffic court at the designated 
time, summons in hand and quite possibly with an attorney at your side.  Trooper Smith would arrive thereafter and begin to call out 
the names of all those drivers he had cited with the violations of the vehicle and traffic law.  When your name is called, you or your 
attorney would generally have the opportunity to speak to the Trooper before being called by the Court and perhaps, since you were 
courteous when stopped, have a clean record (or nearly clean) and there are no extenuating circumstances, Trooper Smith would agree 
to recommend to the Court that you be given a parking ticket or a seat belt violation in lieu of the speeding charge.  This  recommenda-
tion would generally be accepted by you and approved by the Court, thereby avoiding a trial and saving you points on your driving 
record. 
 
 However, as of September 2006, a rule enacted by the Superintendent of the New York State Police prohibited State Troopers 
from engaging in such a discussion and from recommending any such modifications to the Court. 
 
 The fallout from this rule varies from court to court.  In some courts, the local municipality has allocated monies in the budget 
to hire a part time prosecutor to handle all State Trooper citations.  That prosecutor generally has the ability to recommend charge 
modifications that State Troopers now cannot.  In other courts, there are no such prosecutors, and I have had the experience of having a 
Judge grant a motion to dismiss the citation where the State Trooper who wrote the ticket has failed to appear.  On the other hand, if the 
State Trooper does appear, a trial must ensue.  Of course, the judge has the discretion to either acquit you of the charge, convict you of 
the charge, or convict you of a lesser charge if the evidence offered does not support the written charge. 
 
 The prospect of a trial sounds more intimidating than it is, yet since traffic court is the only contact with the court system most 
people will ever have, the prospect of a trial is daunting. Indeed, most lawyers have not tried more than a few cases even if they have 
been in practice for years. This rule has, therefore, resulted in burdening ordinary citizens with the expense of hiring an attorney to de-
fend traffic violations. For some persons whose livelihood depends on their ability to drive, such as a deliveryman, for instance, it may 
be critical to retain a lawyer to avoid a license suspension or other driving restriction if a conviction would result in that person exceed-
ing the permissible number of points in the given time frame. Even if you have no points, or driving is just not that critical to you, it is 
probably still prudent to retain a lawyer to alleviate the stress of dealing with a trial on  your own. In addition, if the recent news of the 
demise of Paris Hilton has taught us nothing, it is that the sentencing phase following conviction is exceedingly important. Even if you 
are convicted, your attorney will advocate for the minimum fines and penalties.  
 
 In conclusion, this rule creates a seemingly unfair result whereby a citizen who has been cited by a State Trooper cannot bene-
fit from a charge modification while another citizen who happened to have been stopped by a Village or Town police officer can obtain 
that benefit. Senator Bonacic's legislation, if signed into law by the Governor, would alleviate this situation. Until that happens, keep 
the Mustang in the garage and call an Attorney if you are cited by a State Trooper for a Vehicle and Traffic Law violation.  

Nicholas A. Pascale 
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excessive sale of alcohol, the purposes of the law are furthered. 
 
 There are significant differences when the impaired is a 
minor.  The law makes the illegal sale of alcoholic beverages to a 
minor the basis for a claim not only on behalf of injured or harmed 
third parties but also by the minor.  Because the law views a 
minor as someone with insufficient capacity to determine 
appropriate conduct,  it gives the minor the right to sue the 
establishment for his or her own injuries.  In this type of claim it 
need not be shown that the minor was visibly intoxicated at the 
time the alcohol was served.  However, it is essential that the 
minor was intoxicated at the time of the incident causing the 
injuries for there to be recovery.  Anyone who furnishes alcohol to 
a minor may be implicated.  The providing of alcohol does not 
have to be within a commercial setting.  Anyone who gives 
alcohol to  minor, even at a private party, or is complicit and/or 
assists in the provision of alcohol to a minor, may bear the brunt 
of the law imposing liability.   
 

 If you or one of your loved ones has been seriously 
harmed by the actions of an individual where alcohol played a 
contributing part, we can assist you in ascertaining all of the rights 
and remedies to which you may be entitled. 
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