
STEVEN L. TARSHIS 
 
The Internal Revenue Service has 
released the Contribution Limits for 
Qualified Plans effective in 2007  
reflecting the cost of living increases. 
 
These changes are applicable to 
dollar limitations for pension plans 
and other items for the tax year 2007. 
 
The cost of living limits adjustments 
for 2007 effective January 1, 
2007 are as follows: 
 
1. The limitation on the 

annual benefit under a 
defined benefit plan 
increases from $175,000 
to $180,000. 

2. The annual limitation for 
a defined contribution 
plan (i.e. profit 
sharing and money 
purchase pension 
plan) is increased 
from $44,000 to 
$45,000. 

3. T h e  a n n u a l 
compensation limit 
for determining 
benefits under the 
plan is increased from $220,000 
to $225,000. 

4. The dollar limitation concerning 
the definition of key employees in 

a top heavy plan is increased from 
$140,000 to $145,000. 

 

5. The dollar limitation used in defining a 
highly compensated employee remains 
at $100,000. 

6. The dollar limitation regarding Simple 
Employee Retirement Accounts is 
increased from $10,000 to $10,500. 

 

7. The OASDI taxable wage base for FICA 
purposes is increased from 
$94,200 to $97,500. 

 

8. The dollar limitation for catch 
up contributions to an applicable 
employer plan for individuals age 
50 or over remains unchanged at 
$5,000. 

 
 

 
 
 
 
 
 
I f  anyone has any 
questions concerning these 
items, please feel free to 

call Steven Tarshis at  
(845) 565-1100 Ext. 333 or at his email 

address at starshis@tclmm.com. 
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 DANIEL F. SULLIVAN 
When selling and purchasing a home, the condition of the premises is important to both the 
seller and purchaser. Under the New York Property Disclosure Act, any   
undisclosed material defects carry the potential for liability on the part of the seller. 
 
In 2002, the legislature enacted a law requiring a seller of real property, with certain excep-
tions, to provide a Property Condition Disclosure Form to the purchaser, in a timely man-
ner.  This time frame has been interpreted to require the disclosure prior to  signing the 

contract.  This form asks the seller to provide many answers to questions about the condition of the property.  The ques-
tions pertain to a number of conditions, such as the property being in a wetland or flood zone, the existence of any ease-
ments on the property  and representations as to the status of the plumbing, heating and electrical systems.  If this form is 
not delivered in a timely manner, the Act provides that a $500.00 credit off the purchase price be granted to the buyer at 
closing. 
 
A common problem for a seller is that many times this form is available and prepared prior to a discussion with an  
attorney.  The form has been found to be confusing for some sellers and the information requested may not be known.  If 
a seller does not make a “truthful completion” of the form,  he or she can be held liable after the closing for failing to dis-
close any conditions of which they had “actual knowledge” . 
 
There is a provision under the Act that permits the seller to answer the questions in the Disclosure Form as “unknown”. 
The purchaser could sue and prevail if it is shown by evidence that the seller had actual prior knowledge of the defect.  
“Actual knowledge” could be established if it can be shown that the seller had obtained estimates to  correct the defect, 
had received a report of notice of the defect, evidence that the defect was covered up, or other evidence. 
 
It is important that a seller of real property contact an attorney prior to preparing this form.  The preparation of the form in 
a uninformed or incomplete manner could subject a seller to post closing liability.  With proper legal assistance, this liabil-
ity could be avoided or at least minimized. 
 
A buyer  who receives a completed Property Condition Disclosure Form is reminded that it could contain errors or misrep-
resentations, made either  intentionally, negligently or even by virtue of an honest mistake, ignorance of a condition or 
confusion with the form.  It is imperative that one have the property inspected by a Professional Engineer or Licensed 
Home Inspector and not rely on the form.  In 2006, New York State enacted a law regulating the Home Inspection Indus-
try. This requires home inspectors to satisfy training and experience requirements. 
 
A consultation with an attorney prior to making any representations or relying on someone else’s representation is an im-
portant step in purchasing or selling real property.  
 

JASON D. MINARD 
 
Real estate sellers and their brokers were traditionally not required to disclose any information about 
property because the controlling doctrine was caveat emptor or “buyer beware”.  The protection provided 
by that doctrine has gradually eroded by judicial application of the theory of common law fraud, under 
which sellers are required to disclose conditions that the buyer could not be expected to discover by a 
diligent inspection, but which the seller knows or should know would materially affect the value of the 

property to the buyer.  Clearly, the presence of alleged ghosts, history of murders or ownership or 
prior occupancy of property by a person inflicted with AIDS could potentially materially affect the 
value of a home to a potential buyer. 
 
In Stambovsky v. Ackley, 169 A.D. 2d 254, 572 N.Y.S. 2d 672 (1st Dep’t 1991) a purchaser sued for 

rescission of the purchase contract on learning that the house he had contracted to buy had a widespread reputation 
as being haunted.  The Stambovsky court granted the purchaser’s request to rescind the purchase contract and 

(Continued on page 6) 
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NICHOLAS A. PASCALE 

 
So wrote Voltaire in a letter to Count Schomberg 
circa 31 August 1769.  There is certainly some 
kernel of truth to Voltaire’s musings on 
animals, especially regarding the assertion that 
no one starts lawsuits over their wills, 
ostensibly because they don’t have one! 
However, Voltaire never could have predicted 
the literally thousands of lawsuits that are 
commenced over injuries caused by domestic 
animals. 
 
Recently the New York State Court of 
Appeals, the highest Court in the State, 
issued an opinion which has the dual effect 
of reducing the exposure owners of 
domestic animals have to lawsuits 
resulting from injuries caused by those 
animals, and making it more difficult for 
persons injured by domestic animals to recover 
money damages for their injuries. 
 
In the matter of Bard v. Jahnke (May 2nd, 2006) the 
Court of Appeals considered whether Otsego 
County farmer Reihhardt Jahnke would be liable for 
injuries inflicted by “Fred the Bull” upon Larry Bard, a 
handyman working in Jahnke’s barn.  Mr. Bard was 
injured when Fred happened upon Mr.Bard in the 
barn. Fred “bellered” at Mr. Bard and then charged 
and butted Mr. Bard into the wall of the barn.  Fred, 
who was a “cleanup bull” accustomed to roaming the 
barn freely looking for cows to impregnate, 
perceived Mr. Bard to be a threat to his territory in 
the barn. 
 
The prevailing rule is that the owner of a domestic 
animal (such as a dog, horse or bull, etc) who either 
knows or should know of that animal’s “vicious 
propensities” will be held liable for the harm that 

animal causes as a result of those propensities. 
Vicious propensities include the propensity  to do any 
act that might endanger the safety of the persons and 
property of others in a given situation.  Once the 
actual or constructive knowledge of the owner is 
established, he or she faces strict liability for the 
injuries caused.  
 
Since Fred had never before attacked any farm 
animal or human, nor had Fred ever acted in a way 
that put others at risk of harm, the Court found Mr. 
Bard without cause of action against Farmer Jahnke 

under the strict liability of the “vicious 
propensity” test. 
 
Mr. Bard argued that Farmer Jahnke should 
nevertheless be liable to him on a theory of 
common law negligence.  That is, regardless 
of whether Fred had any known or knowable 
“vicious propensity”, Mr. Bard argued Jahnke 
should have taken steps to avoid the attack. 

Mr. Bard argued, for instance, that Jahnke 
should have restrained Fred or warned 
Mr. Bard of Fred’s presence and ability to 
roam freely within the barn. 
 
The Court rejected Mr. Bard’s argument.  
The Court held that the liability of the 
owners of domestic animals will be based 

solely upon the prevailing “vicious propensity” rule, 
and would not be expanded to include the general 
claim of negligence.  In so doing, the Court apparently 
rejected  the prevailing law in 49 states and adhered 
to the ancient rule stated over 190 years ago in 
Vrooman v. Lawyer, (1816): “If damage be done by 
any domestic animal, kept for use or convenience, the 
owner is not liable to action on the ground of 
negligence, without proof that he knew that the animal 
was accustomed to do mischief.” 
 
Judge R.S. Smith penned a dissent which summed up 
the apparent impact of the holding: New York is the 
first and only state to abandon the broader rule which 
could allow for recovery, even absent “vicious 
propensity”, under the general guise of negligence.  
Judge Smith described the rule stated in Bard v. 
Jahnke as “an archaic, rigid rule” which restricts the 
claims of the plaintiffs injured by domestic animals to 
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WHEN ANIMALS ATTACK: RECENT DEVELOPMENTS IN NEW YORK 
JURISPRUDENCE CONCERNING PERSONAL INJURIES CAUSED BY 

DOMESTIC ANIMALS 

“Animals have these advantages over 
man: they never hear the clock strike, they 
die without any idea of death, they have no 
theologians to instruct them, their last  
moments are not disturbed by unwelcome 
and unpleasant ceremonies, their funerals 
cost them nothing, and no one starts  
lawsuits over their will.” 
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LIBERTH BECOMES A MEMBER OF THE COMMITTEE 
ON CHARACTER AND FITNESS 

 
Richard F. Liberth, a Senior Member of TCLM&M, 
was recently appointed as a 
member of the Committee on 
Character  and Fitness in the 
Ninth District.  
 
What is the Committee on 
Character and Fitness? 
 
All individuals who are 
successful on the New 
Y o r k  S t a t e  b a r 
examination, as well as those seeking admission on 
motion and foreign attorneys seeking to be licensed 
as foreign legal consultants in the First Judicial 
Department, must pass through an application 
process administered by the Committee on 
Character and Fitness of the Appellate Division First 
Department. This process requires that the applicant 
complete and file an application and appear for a 
personal interview by a member of the Committee on 
Character and Fitness. The First Department also 
requires that applicants attend a mandatory 
orientation program prior to admission. After the 
Committee on Character and Fitness certifies the 

What’s New at TCLM&M 

Richard F. Liberth is a Senior 
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main areas of practice are 
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only those situations where “vicious propensity” is demonstrated.  
 
The courts in New York have adhered to the rule of Bard v. Jahnke.  In the matter of Claps v. Animal Haven, Inc (Nov. 
28th, 2006), a plaintiff sued for personal injuries sustained when a dog bit her and knocked her to the ground.  Because 
the plaintiff failed to demonstrate any “vicious propensity” by the dog the court dismissed her case noting that, absent a 
showing of “vicious propensity”, one cannot recover on a cause of action for common-law negligence alone.  
 
The lesson of Bard v. Jahnke is two fold.  First, as noted by Judge Smith, it has created an environment in New York 
State which is friendlier to owners of domestic animals and more hostile to those injured by such animals.  Second, is 
that quickly obtaining evidence of an animal’s “vicious propensity” is a very practical consideration to take into account if 
you either own or are attacked by a domestic animal. For those who own such animals, evidence of a lack of “vicious 
propensity” will be a key defense.  Likewise, positive proof of an animal’s “vicious propensity” will be critical to the 
success of the personal injury case of a person injured by a domestic animal.  
 
Of course, whether you are the owner of a domestic animal who has attacked someone, or a person who has been 
attacked by an animal, one of the first steps to take is to contact an attorney who can best evaluate your case and 
represent your interests. 
 
 

(Continued from page 3) 
 

applicant for admission the applicant must 
participate in an admission ceremony conducted in 
open court.  
 

 
ERIC A. STEWART AND LYNN A. PISCOPO JOIN 

THE FIRM AS ASSOCIATE ATTORNEY’S 
 
TCLM&M is pleased to welcome two associates to 
its team, Lynn A. Piscopo and Eric A. Stewart.   
 
 
Ms. Piscopo earned her Bachelor of Arts from 
Marist College and her law degree from Pace 
University School of Law.  She is a Member of the 
New York State Bar Association and an Adjunct 
Professor at Marist College.  Her areas of practice 
are primarily real estate and estate planning. 
 
 
Mr. Stewart completed his Bachelor of Arts from 
Western New England College and earned his law 
degree from Albany Law School.  Eric is a member 
of the New York State Bar Association and the Elder 
Law Section of the New York State Bar.  He is 
admitted to practice law in New York and 
Massachusetts.  His areas of practice are primarily 
in elder law, trusts and estates and litigation.  
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PAUL S. ERNENWEIN 
  
If you have been involved in a car accident in which you 
were injured , the New York State No Fault Law requires 
that you be “seriously injured” in order to bring a personal 
injury lawsuit.  Proof that you suffered a serious injury 
under one of the sections of the No-Fault Law commonly 
referred to as “90/180,” requires that you prove a 
“medically determined injury which prevented you from 
performing substantially all of the material acts which 
constitute your usual and customary daily activi-
ties, for a period of not less that 90 days during 
the 180 days immediately following the accident.”  
The standard for providing your injury under this 
category has now become difficult. 
 
An Appellate Court which decides issues of law, 
recently decided Rodriguez v. Virga, (Dec. 
19, 2005), a case which considered is-
sues concerning the Serious Injury 
Threshold of the No-Fault Law.  The jury 
in Rodriguez found that the plaintiff did not 
sustain a serious injury under the category of permanent,  
consequential limitation of use of a body organ, or a sig-
nificant limitation of use of a body function or system.  
However, the jury found that the plaintiff sustained a 
medically determined injury which prevented her from 
performing substantially all of the material acts which 
constituted her usual and customary daily activities for a 
period of not less than 90 days during the 180 days im-
mediately following the accident. 
 
The Court then reversed the jury’s decision, finding 
against the plaintiff, based upon the fact that the plaintiff 
received NO MEDICAL TREATMENT beyond the fifth or 
sixth week following her accident.  Also determinative 
was the fact that the plaintiff RETURNED TO WORK less 
than 90 days after the accident and resumed her usual 
activities. 
 
Another Appellate Court recently affirmed a lower court’s 
decision to grant defendant’s motion for summary judg-
ment which dismissed the plaintiff’s case.  In Gonzalez v. 
Green, (Dec. 8, 2005), the defendant introduced a medi-
cal report from a doctor who opined that no objective 
medical finding supported the plaintiff’s claims of a  

serious injury to her back, left shoulder and neck.  Defen-
dant also submitted plaintiff’s medical records from the first 
90 days after the accident showing that the plaintiff’s  
doctors placed no restrictions on her, instead only providing 
her with a neck brace and a suggestion that she take a 
“strong dosage of Motrin”.  In response, plaintiff submitted 
an  affidavit of a doctor who did not start treating the  
plaintiff until six months after the accident.  The affidavit 
stated that plaintiff had pain, limited range of motion in her 
neck and shoulder, a muscle spasm on one occasion, a 

cervical radiculopathy causing weakness in the left 
bicep and a “mild focal central disc herniation that was 
impinging upon the cervical spine cord”. The affidavit 
also included the doctor’s opinion that the plaintiff’s 
injuries were permanent in nature and caused by the 
motor vehicle accident. 
 

The Court referred to a Court of Appeals case, 
Pommells v. Perez (2005), to support the legal 
point that “proof of a herniated disc, without  
additional objective medical evidence estab-
lishing that the accident resulted in significant 

physical limitations, is alone, insufficient to establish        
serious injury”.  The Court in Gonzalez found that the    
doctor’s affidavit “did not sufficiently detail plaintiff’s         
limitation of motion and muscle spasm, or identify any  
diagnostic tests or other medical basis for its finding that 
the plaintiff’s limitation was significant”. The Court also held 
that, regardless of whether or not plaintiff’s doctor’s affidavit 
constituted objective evidence of injury, he did not “treat or 
diagnose” plaintiff until their 180 days of statutory limit had 
passed and the plaintiff submitted no other medical  
evidence demonstrating that her “normal activities were 
substantially curtailed for the requisite period of time”.  
 
The Courts are further focusing on restricting plaintiff’s abil-
ity to seek compensation for pain and suffering, preventing 
claims by individuals who do not have diagnostic testing 
and proof, such as an MRI, x-rays or other medically  
supported proof of serious injury. 
 
If you are injured as a result of an accident, it is critical to 
seek legal counsel immediately to appreciate this shift in 
law and how it may affect your right to  compensation.    
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placed the burden on the seller to disclose circumstances 
that do not affect the physical condition of the  
 
property but materially impair the value of the contract.  
The Court reasoned that no purpose was served by requir-
ing a buyer to discover undiscoverable impacts that are 
within the knowledge of the seller.  
 
However, in 1995, in response to the Stambovsky decision 
and the uncertainty created by case law, the NY Legisla-
ture passed Real Property Law §443-a to provide  
protection for brokers and sellers of psychologically im-
pacted property who failed to disclose that fact.  New York 
Real Property Law §443-a makes disease type or crime/
death type impacts immaterial defects and prohibits causes 
of action against owners, occupants and their agents for  
failing to disclose psychological impacts. It places the bur-
den on the buyer to affirmatively ascertain whether the 
home is psychologically tainted via a written inquiry to the 
seller or the seller’s agent. 
 
The prudent course for a potential home buyer would be to 
submit a written inquiry to the seller or seller’s agent  
requesting the disclosure of disease type, crime/death type 
or psychological impacts that might affect your decision to 
purchase the home.  
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