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New York Highest Court Permits Doctors To Speak with Defense  
      Attorneys                         by Steven I. Milligram 

  
In a decision handed down on November 27, 2007, the 
New York's Court of Appeals addressed an issue which 
had been brewing within the New York Court System for 
several years: namely whether, under HIPPA, a doctor is 
permitted to speak with an attorney about  his or her care 
of a patient when the patient is involved in a lawsuit.  The 
Court has resoundingly answered  “yes.”  In the 
context of a law suit, a doctor may, but is not re-
quired to, speak with the attorney about his care 
of a patient, when provided with either a sub-
poena, court order, or authorization permitting 
such interview signed by or on behalf of the  
patient.  
 
  These issues typically arise in a medical malpractice 
case, when attorneys who represent physicians and other health-
care professionals seek the opportunity to speak with treating phy-
sicians to ascertain their position on the claims of a lawsuit in light 
of their treatment of a patient.  Prior to the enactment of HIPAA, 
when a case was certified as ready for trial by the plaintiffs’ attor-
neys, the attorneys’ for physicians and other healthcare profession-
als and organizations would arrange for a subpoena to be served 

upon a treating physician.  The service 
of the subpoena triggered the opportu-
nity for the lawyer to talk to the doctor to 
see if he was supportive of the care ren-
dered by the defendant physician, hospi-
tal, or other healthcare professional 
named in the law suit.  Although the 
doctors and other healthcare profession-
als were not obligated nor mandated to 
speak with the attorney, they could do so 
if they choose to. Frequently the plain-
tiff’s treating physicians were supportive 
of the care rendered  by the defendants.  
Their testimony would, in some cases, 

be a powerful tool in the defense  
arsenal.   
 
  With the enactment of HIPAA, the land-
scape changed. Although designed to enhance the 
exchange of protected health information (PHI), 
HIPAA has had an opposite and chilling effect.  It 

has made the ability to procure such infor-
mation more difficult.  In fact, due to the 
enactment of HIPAA, New York's practice 
was changed to require that subpoenas 
seeking the procurement of records to be 
produced in a court for trial purposes had 
to accompanied by a HIPAA compliant 

authorization.  It became a routine for a  physician to refuse to 
speak to an attorney who represents a  physician defendant  
in malpractice cases unless the patient specifically authorized 
the physician to do so.  The plaintiff patient most often re-
fused. 
 
  Eventually some courts required plaintiffs in per-
sonal injury law suits to provide authorizations that were to be 
served with trial subpoenas, specifically authorizing such 
private interviews. Often courts declined to order the authori-
zations. Ultimately the Appellate Courts ruled that it was not 
authorized under New York law.  The Appellate Court held 
that attorneys for the defendant health care provider had to 
speak with the plaintiff’s counsel prior to speaking with the 
plaintiff’s treating physicians.   
 
  Now, in a resounding reversal of this unfair practice, 
the state’s highest court, held that, not only would plaintiffs 
be required to provide HIPAA compliant authorizations permit-
ting interviews with treating physicians by the defendant’s 
attorneys, but confirmed that such private interviews should 
be encouraged under New York Law, and need not even wait 
the certification by the plaintiff that the case is ready for trial.  
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Stated differently, at the outset of a law suit, a plaintiff is now required to provide a HIPAA compliant authorization permitting a the plaintiff's 
doctor to speak with the attorney for the defendant physician.   
    This clearly represents a victory for attorneys and the physicians and healthcare professionals in the State of New York 
for it puts them on a even footing with the attorneys for the plaintiffs.  Just as the attorney for the plaintiff is permitted to speak with the 
doctors who rendered care to a plaintiff subsequent to the care rendered by a defendant physician or healthcare organization, the attor-
neys who represent those doctors who have been sued are now placed on equal footing with the plaintiffs.   
 
  Should this be a matter of interest to you, or should you need further information in this regard, the law firm of Tarshis, Catania, 
Liberth, Mahon & Milligram, PLLC is available to assist you in this regard. 
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In the past, physicians were told, implicitly or explicitly, to avoid 
making apologies to patients for medical errors because it could 
lead to problems if they are sued. Today, this mindset is undergo-
ing a dramatic change with equally dramatic results.  The current 
thought is to fully disclose such errors in conjunction with an ap-
propriate apology, because the belief is that it will reduce malprac-
tice claims, and because it's ethically the right thing to do.  

To date, approximately 30 U.S. states have adopted "I'm 
sorry" laws, which to varying degrees render comments that physi-
cians made to patients after an error inadmissible as evidence for 

proving liability.  Whether an apology prevents litigation or reduces 
the risk is still a subject of debate, but from an ethical perspective 
it is seen as the correct approach.   

 Of course, this has had an effect on health 
care providers as well.  In a recent article in the New England 
Journal of Medicine, Guilty, Afraid, and Alone — Struggling with 
Medical Error, the authors noted that though it is well recognized 
that clinicians feel guilty after medical mistakes, family members 
often have similar or even stronger feelings of guilt. Second, pa-
tients and their families may fear further harm, including retribution 
from health care workers, if they express their feelings or even ask 
about mistakes they perceive. And third, clinicians may turn away 
from patients who have been harmed, isolating them just when 
they are most in need.    

Clinicians who feel guilty after a medical error may have 
parallel feelings of fear — fear for their reputation, their job, their 
license, and their own future as well as that of their patient. Al-
though full disclosure of medical errors is increasingly recognized 
as an ethical imperative, health care providers often shy away          
from taking personal responsibility for an error and believe they 

must "choose words carefully" or present a positive "spin.".  Physicians 
have been cautioned against using trigger words, such as "error," 
"harm," "negligence," "fault," or "mistake." However, such careful 
choice of language may result in an impersonal demeanor that leads to 
the view that the physicians were uncaring  

Oftentimes, health care providers back away from patients 
and their families due to feelings of guilt and fear, compounded by 
legal or institutional advice. All too often, physicians may find such a 
conversation with the patient of family members just too awkward.  
Current studies suggest, however that avoidance and silence com-
pound the harm.  

 As the authors noted,  
Families and patients don't want "spin doctors." 

Rather than simply assigning blame, patients and families 
want both to understand their situation fully and to know 
what the event has taught caregivers and their institutions. 
Withholding such information can lead to lawsuits if despair-
ing patients feel that a mistake has not been taken seriously. 
Above all, silence and evasion breed distrust 

SAYING I’M SORRY WHEN MEDICAL ERRORS OCCUR 

 
 

WE INVITE YOU TO CALL OUR TOLL 
FREE NUMBER (1-800-344-5655) OR 

VISIT OUR WEBSITE 
(WWW.TCLMM.COM) TO INQUIRE 

ABOUT OUR SERVICES 


